VICTORIA PHILLIPS

The Equality and Human Rights Commission (EHRC) opened its doors on 1 October 2007. The EHRC’s website www.equalityhumanrights.com says:

“The Equality and Human Rights Commission champions equality and human rights for all, working to eliminate discrimination, reduce inequality, protect human rights and to build good relations, ensuring that everyone has a fair chance to participate in society”.

The new commission brings together the work of the CRE, DRC and EOC, and covers England Scotland and Wales. The EHRC says it will “champion the diverse communities that make up modern Britain in their struggle against discrimination”. 

Trevor Phillips is the Chair of the EHRC and he said:

· It will be Great Britain’s first national body tasked with promoting the values of the Human Rights Act

· And will be the first full spectrum equalities and human rights organisation of its kind and size in the world

The new commission’s remit covers not only the “old” discrimination strands (sex, race and disability) but also the three “new” strands of sexual orientation and transgender status, religion and belief and age. If that were not a heavy enough load it also aims to promote awareness and understanding of human rights obligations. The EHRC aims to reduce inequality, eliminate discrimination, strengthen good relations between people, and promote and protect human rights. It rightly has an ambitious mission statement and will face a heavy weight of expectation of all those who should benefit from its creation and its work.

The EHRC say that a single commission will have many benefits, including:


· Bringing together equality experts means that the EHRC can act as a single source of information and advice

· Being a single point of contact for individuals, businesses and the voluntary and public sectors

· Helping businesses by promoting awareness of equality issues, which may prevent costly court and tribunal cases

· Tackling discrimination on multiple levels – some people face more than one type of discrimination

· Giving previously under-represented groups, such as older people, a powerful national body to tackle discrimination


The EHRC hopes that being together means that they will be able to continue the good work of previous commissions from a more powerful base while learning valuable lessons from each other. The EHRC will continue to develop the good work of its predecessors, now described as the “legacy commissions” in providing information about the relevant law, advice and assistance and strategic legal support. The Government is committed to ensuring its funding is “reasonably sufficient”. 

The Commission celebrated its first anniversary on 1 October 2008. They feel they have made good progress on some key issues, from the launch of the human rights inquiry and an initiative to promote flexible working, “Working Better”, to the continuing work on issues like equal pay and social care.

Continuing work of the legacy commissions with publication of key reports e.g. Sex and Power 2008:

· Women hold just 11% of FTSE 100 directorships

· 19.3% of the positions in Parliament

The report estimates the number of years it will take for women to achieve equality in key areas at the present arte of progress. The 2008 report indicates that it will take 15 years longer (55 years in total) for women to achieve equal status at senior levels in the judiciary, and women directors in FTSE 100 companies could be waiting eight years longer (73 years in total). “A snail could crawl the entire length of the Great Wall of China in 212 years, just slightly longer than the 200 years it will take for women to be equally represented in Parliament”.
There has been understandable concerns that the breadth of the EHRC’s agenda will mean an insufficient focus on the individual strands of anti discrimination legislation and further weaken progress towards genuine equality for all. Sir Bert Massie the former Chairman of the Disability Rights Commission (DRC) has said that the EHRC is not doing enough for disabled people and is failing to build on the work already done by the DRC in its last year.
 He criticised the cross –strand approach and says the disability specialists have been under resourced by the new body.

The choice of commissioners has led to controversy too. The EHRC’s remit includes sexual orientation discrimination. There was anger when Joel Edwards the general director of the Evangelical Alliance religious group as one of the 13 commissioners. The Evangelical Alliance has campaigned against sexual orientation legislation.

There has also been concern about the amount of expertise lost to the new commission as a result of redundancies at the EOC, CRE and DRC.

The EHRC has published its legal strategy for 2008-9 and has consulted on its contents. The work of the Legal Directorate is divided into three constituent parts:

· Legal policy – monitoring and influencing legislative and policy developments relating to equality and human rights, developing codes and guidance, making submissions and working with international organisations and treaty monitoring bodies, providing internal advice on the Commission’s policy positions;


· Enforcement – conducting inquiries and investigations, enforcing public sector equality duties, enforcing provisions of the equality enactments, entering into non-discrimination agreements, intervening in existing proceedings and issuing legal proceedings, including judicial reviews in the Commission’s name;


· Litigation and casework – providing legal advice and assistance for members of the general public and advisers, supporting strategic cases in tribunals and courts.

Six (seven) key legal issues for EHRC in 2008-2009

1. Influencing government proposals for a Single Equality Bill to secure legislation that harmonises and strengthens protection and means of enforcement, reinforces and extends equality duties and establishes a robust legal framework for the achievement of equality;

2. Promoting a constitutional guarantee of equality; an endorsement by parliament of equality as a fundamental principle to which other procedures, rules and law would be subject and in accordance with which other laws should be interpreted by the courts and tribunals;

3. Securing proper implementation of EU equality law;

4. Exploring and challenging multiple/intersectional discrimination, which raises issues relating to more than one protected ground or which involves both discrimination and human rights issues;

5. Developing and expanding legal protection against discrimination on grounds of sexual orientation, religion or belief and age which for the first time are supported by a statutory commission and under untested new legislation, for example on gender reassignment;

6. Securing better understanding and protection of human rights – co-operating with the Scottish Commission for Human Rights; responding to proposals for a Bill of Rights, seeking to ensure that any Bill of Rights would extend and would not dilute or diminish human rights in Great Britain;

7. Maximising the impact of the race, disability and gender equality duties across all functions of public authorities.

However, for an individual facing discrimination at work the options are limited. Our individual complaints model which relies on the individual bringing a claim for redress in an Employment Tribunal is a very blunt weapon in the battle for equality. The individual needs to be aware of their rights, and many are not. Workers in non unionised workplaces may have no-one to turn to for advice. The popular press rarely provides reliable information about discrimination cases focussing on the sensational cases either those with salacious details or where there are large sums of money in dispute. 

Once aware of their rights it takes a brave person to pursue them. Trade union members have access to representation during any internal procedures, the process of submitting a claim and representation in Tribunal. Some Law Centres and Citizens Advice can help but they have suffered cuts in funding. 

An individual pursuing a claim then needs to be able to navigate the choppy waters of the statutory grievance procedure and time limits. Its hardly surprising that a relatively small number of discrimination cases (c20,000 in 2005/06) are accepted by Tribunals with a small percentage of that number being successful at Tribunal (c4,000 in 2005/06).

In addition the process of bringing a discrimination claim is both bruising and unpleasant. In our adversarial system the individual complaining of discrimination is often treated as a pariah and has scorn heaped upon them. How often has the pre- discrimination claim “good” employee turned into the worst employee ever by the time the parties walk through the Tribunal door? Whilst a good Tribunal will see through such allegations as being part of the litigation tactics it is rarely so easy for the claimant herself. Even successful Tribunal cases leave the claimant’s confidence shattered and her workplace relationships destroyed as co-workers take sides. 

Discrimination claims are frequently involve long hearings, often disproportionate to both the amount of money or issues at stake. As a consequence the time taken to reach hearing is extended together with any possibility of early resolution of the underlying complaint as positions harden. Costs spiral, only claimants with the backing of their trade union or very deep pockets can afford representation. Employers complain bitterly about the numbers of “spurious” complaints and the cost of responding to them. The popular press trumpets their usual “compensation culture” line. The recommendation powers only apply to relate to the individual claimant so there is no opportunity for individual case to have a lasting impact in the workplace through changes in policies and practices. “Successful” outcomes often result in the termination of the previous employment relationship. It is a rare client with a successful discrimination claim who would be prepared to go through the whole gruelling process again. No wonder many claimants feel there should be a better way. 

The new EHRC has a limited legal budget to support individual claims. It will rightly concentrate on the strategic cases which clarify the law for the benefit of the widest number
. It may need to prioritise the new areas like age discrimination where there is as yet no judicial guidance. Even with an unlimited budget for legal cases support to individual claims rarely has a far reaching impact of equality in the workplace. The EHRC may well feel its resources are better deployed utilising its new enforcement powers. Certainly more can be achieved for equality and diversity through investigations, equality reviews, and proper monitoring of actions plans in workplaces than through individual claims.

Regrettably the approach taken by the Government in the Discrimination Law Review does not engender confidence that there is a sufficient commitment to the equality and diversity agenda. The welcome proposals for a single equality duty for the public sector are diluted by the proposed “light touch equality check tool” for the private sector. The public/ private sector divide already exists in the equalities field. My experience is the most overt and worst cases of discrimination I have seen have been in the private sector. Many private sector employers lack equal opportunities policies and awareness of the law, trade union density is often low, and the employees have no voice in changing the ethos of the organisations in which they work. 

Trade unions have long complained of the two tier work force in the public sector and have campaigned and achieved changes in the law to ameliorate its worst excesses. The DLR’s proposals for a light touch in the private sector compared with a proper equality duty in the public sector will lead to a greater divide between employees in the public sector who should work in an environment where there are at least policies and aspirations to achieve equality and those in the private sector where equality is dependent on cost and the impact on the bottom line. There is no evidence that a voluntary approach works to deliver equality. There are be honourable exceptions of businesses in the private sector who understand the business case for equality and diversity but until all employers have to meet the same standards the public/private sector equality gap will remain. Inequality can not be eradicated if different standards are applied and the risk for employees in the public sector is a “race to the bottom” with more contracting out of services.

The EHRC will be able to help in the struggle for equality by continuing to research and publishing findings about inequality. Such research helps in the battle against complacency. They have already shown their ability to do this. The EHRC responded to the Office of National Statistics pay figures showing that the full time gender pay gap remains “a stubborn 17.2%” and called for the power to take group actions or “representative actions” so that the new Commission can take cases on behalf of individuals
. Assistance for employers, trade unions and other stake holders in developing policies and setting targets for improvements will also be invaluable. The EHRC can also contribute to the debate about finding betters ways of resolving employment disputes. Representative actions, alternative dispute resolution and mediation has an important role to play in what are inevitably emotionally charged discrimination complaints. The repeal of the disputes resolution procedures may be a first step in avoiding some of the unnecessary complexity which has dominated individual claims in the period since 2004. More funding for ACAS to intervene and conciliate at an early stage even before claims are lodged is welcome. The EHRC itself is publicising the legacy commissions excellent advice for advisers through its website and this plays an important role in explaining rights to individuals. Experience shows that early intervention can achieve solutions that work and also ensure a more equal workplace for all.

The EHRC has an enormous agenda and requires proper support from Government and all its stakeholders to ensure it can keep its focus and deliver its ambitious mission to achieve the eradication of inequality.

Equality Bill is part of draft legislative programme for 2008/09. Main elements:

· Making Britain fairer through a single equality duty which will require public bodies to consider the equality needs and requirements of their workforce and the communities they serve, when developing employment policies and when planning services

· Making public bodies more transparent to prevent inequality being hidden

· Enabling employment tribunals to do more to tackle unlawful discrimination by making recommendations to employers on their working practices which will affect their wider workforce

· Extend existing positive action measures: including for employers to make their organisations or businesses more representative and reflective of the people they serve; public bodies to deliver services more effectively to disadvantaged groups; and political parties to use all women shortlists until 2030

· Making the law more accessible and easier to understand, by bringing together nine major pieces of legislation and 100 other laws in a single equality bill.

Challenge in period of economic down is to maintain agenda about flexibility and fairness. Sometimes and historically gender equality seen as dispensible (see both USA and UK post WWII).

Victoria Phillips, Head of Employment Rights, Thompsons Solicitors 17 November 2008

Appendix 1: extract from EHRC’s website

Vision, mission and priorities 

Our vision

A society built on fairness and respect. People confident in all aspects of their diversity.

Our mission

The independent advocate for equality and human rights in Britain, the Equality and Human Rights Commission aims to reduce inequality, eliminate discrimination, strengthen good relations between people, and promote and protect human rights.

The commission challenges prejudice and disadvantage, and promotes the importance of human rights.

The commission enforces equality legislation on age, disability, gender, race, religion or belief, sexual orientation or transgender status, and encourages compliance with the Human Rights Act.

In order to bring about effective change, the commission uses influence and authority to ensure that equality and human rights remain at the top of agendas for government and employers, media and society. We will campaign for social change and justice.

Acting directly and by fostering partnerships at local, regional and national levels, the commission stimulates debate on equality and human rights.

The commission gives advice and guidance to businesses, the voluntary and public sectors, and also to individuals.

Developing an evidence-based understanding of the causes and effects of inequality for people across Britain, the commission will be an authoritative voice for reform.

Our priorities

To build a credible and independent commission – The Equality and Human Rights Commission will be a robust and flexible organisation with an open and friendly public face. We will offer effective advice and complainant services. We will create a strong body of research for our work and an inclusive network of partners and champions.

To target key equality battlegrounds – The Equality and Human Rights Commission will create a clear map of key workplace challenges, an ambitious response to the Discrimination Law Review, a comprehensive assessment of public service fulfilment of the positive duties and a programme of authoritative ‘pathfinder’ publications, preparing for our first ‘state of the nation’ report.

To improve life chances and reduce inequalities – The Equality and Human Rights Commission will target the use our legal powers swiftly and efficiently; we will launch a major, long-term campaign against prejudice, particularly engaging young people and a major campaign against hate crime. We will also undertake a drive to support independent advocacy for disadvantaged groups.

To promote new understanding of the equality and human rights culture – The Equality and Human Rights Commission will put in progress a comprehensive human rights training programme for staff and partners and a grants programme promoting local human rights and good relations. We will also aim for leadership of the intellectual agenda, through lecture series and public and private debates.

� Keynote speech to Human Rights Lawyers Association 15 June 2007.


� BBC News 30 September 2008


� See their intervention in Redcar and Cleveland B.C. v Bainbridge and Surtees v Middlesbrough B.C.


� See press release from Baroness Margaret Prosser 12 November 2007
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